I. Between Bergman (1969) and Kaadan (2000) About thirty years after Bergman case 1 , Israel constitutional structure and its legal culture are not responsive to minority needs, and more largely to social needs of deprived communities. The liberal language and judicial review over Knesset legislation that have been empowered by and followed Bergman have not reconciled this utterly problematic discrepancy between jurisprudence and social needs.
Bergman ruling has symbolized the outset of a new area in Israel jurisprudence, the area of liberalism, since it has empowered the notion of judicial counter majoritarianism as the center, however problematic, of democracy. It has been a modest ruling, and a careful one, dwelling only on procedural deficiencies as a cause of judicial abolition of parliamentary legislation. Later, after 1992, and propelled by the spirit of judicial activism, the Supreme Court has adopted a much more expanding judicial policy. It has asserted the need for much more active judicial review of the substance of Knesset legislation and even the possibility of its abolishment, as if within the provisions of the Basic Law: Human Dignity and Freedom and Basic Law:
Freedom of Vocation. Bergman, unlike some later rulings, was a restrained decision.
Yet, the sources of these rulings are to be found in the principle of the ability of the Court to cancel Knesset's legislation, as was established in principle in Bergman.
My analysis of the Arab-Palestinians under Israeli law is focused on the expectations from, and criticism of liberal jurisprudence in Israel, which has been largely founded on the ethos of judicial activism as was established in Bergman. A few months ago, in March 2000, the Supreme Court ruled in the Kadaan affair and has partially upheld an appeal of an Arab-Palestinian family, which has asked to purchase a house in a Jewish communal municipality. 2 For many, Kadaan was a reflection of the liberal ethos, and accordingly the Court has demonstrated some commitment to a more egalitarian ethos than previously. The Court, in fact, has not upheld the entire appeal but has ruled that in principle no discrimination in land allocation to Jews and "nonJews" citizens of Israel is legal.
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As in Bergman, adjudication and judicial activism have been justified due to the principle of equality in its liberal sense. In both these prominent legal cases the Court has presumed that equality may exist within the Jewish political regime. In Bergman ruling it was not elaborated since the appellant was Jewish.
In Kadaan ruling the ability to materialize equality between the majority and the minority was a major issue. The Court claimed that such a reconciliation between Jewishness, equality, and liberalism is possible. My study doubts it significantly. I focus not on the contradiction between Jewishness and democracy, which does exist.
But rather, I focus my analysis in this article on the limitations of liberalism to address a minority's predicament.
Liberalism as a doctrine of individual rights and state's neutrality is not only a problematic doctrine with internal conceptual inconsistencies, it has also diverted our attention from miseries of communities to a veil of illusions about redemption of individuals regardless of their communal affiliations. In the Israeli fragmented, segmentalized, polarized, and rifted inter communal setting such liberal illusions cause damage to our ability, however modest, to constitute and maintain social democratic justice.
While Bergman's ruling has dealt with political rights and equality at the political electoral dimension, community's needs of deprived groups postulate different philosophical, social, political, and legal challenges. I call for the evolvement of grass-rooted de-centralized jurisprudence, which should be much more sensitive than liberalism can be, to community contingencies. Such a concept and practices should come instead of institutionalized and vertical self-declared, self-propelled, and very possibly self-defeating "constitutional revolution". This paper deals with the legal deprivation of the Arab-Palestinian minority in Israel despite assertions about liberalism. It looks at law and legal practices as a major constitutive and reflective component in political spheres. Following a brief analysis of state law concerning the Arab-Palestinian minority, I consider communal practices of the minority toward state law. In Israel, the latter has preferred the exclusion of a minority by framing and co-opting the minority as a religious population deserving solely specific religious rights in the state, and outside the sphere where it may significantly affect the allocation of collective goods.
Hence, this is not a paper that sanctifies or celebrates legal pluralism. Instead, it presents a more critical commentary on the way state law stratifies a minority, renders it specific rights, while avoiding the recognition of other, important facets of that community. The boundaries between state and community are, however, fuzzy and multifarious. I shall explicate different identities of the same community and show its interactions with state law. For conceptualizing this, the common distinctions based on the binary epistemology of modern law vs. customary law are insufficient. My conclusions will offer some theoretical findings and observations on the ramifications of law and politics for state-minority relations in Israel, where more than thirty years after Bergman, discrimination of the minority prevails, whilst it is utterly questionable whether the Kadaan case will generate any progressive social change.
II. Law, State, Communities: An Epistemological Framework
Why should political scientists study sociopolitical communities in a legal context? Seemingly, the investigation of interactions between state and communities in the political sphere, and particularly in the legal sphere, is intellectually redundant. One may presume that democracies, at least Western democracies, have rendered a constitutional framework that imparts equality to individuals irrespective of their communal ties or collective histories (Kymlicka, 1995 (Bierbrauer, 1994) . The first type may establish independent forums of conflict resolution and resist state interference in religious and traditional dicta (Sierra, 1995) . Moreover, if modern law tends to be individualistic (Wieacker, 1990; Friedman, 1994) whereas communal law is mainly customary, then we have identified at least one source of conflict between states and communities. Later, I
shall reject such a post-Roman dichotomy between modern law and customary law or between state law and community law as reflecting incomplete understanding of the relations between states and communities.
Before suggesting a complementary explanation, some further theoretical remarks are in order. Law embodies concepts of time, and modern law tends to impose secular, 8 accumulative, and linear time (Greenhouse, 1989) . Communities tend to emphasize the indeterminacy of time, and hence to develop alternative or complementary systems of law and justice (Sierra, 1995) . Other studies have pointed to the diffuse legitimacy of groups. Minorities have been regarded as conferring lower levels of diffuse legitimacy than majority groups. Whereas majorities have often been identified as power-holders, minorities have held much fewer or no other resources, and therefore have manifested less confidence in the establishment (Zureik, Moughrabi, and Sacco, 1993; Rattner, 1994) . The minority has been located outside the Jewish and Zionist narratives, and as a result has constantly been regarded as a security threat (Barzilai, 1992; Reiter, 1996; Rouhana, 1998) . This state-endorsed image has been reflected in the military and security restrictions imposed on the minority, and in the collective exemption from compulsory military service given to the minority since the 1950s. Although in the same period a collective exemption was also granted to the ultra-Orthodox Jewish population, the political aims of apparently similar legal mechanisms were different in essence. The exemption granted to the ultra-Orthodox has been aimed at enabling this population to legitimate the Zionist state, whereas the exemption given to the ArabPalestinian minority has been aimed at delegitimating its existence as an equal public, and at symbolically underlining the state's Jewish character. The exemption granted to the ultra-Orthodox may be regarded as a collective right, the exemption given to the Arab-Palestinian minority as a collective exclusion.
Israel's imposition of martial law on its minority (1948) (1949) (1950) (1951) (1952) (1953) (1954) (1955) (1956) (1957) (1958) (1959) (1960) (1961) (1962) (1963) (1964) (1965) (1966) reflected the state's view of this minority as a fifth column. That perception constantly fostered the collective, indistinct criminalization of the minority (Koren, 1999) . Despite the significant relaxation of collective restrictions on Arab-Palestinians during the 1970s, and later following the Oslo accords (1993), the state has continued to view them as a security and military threat (Lustick, 1985; Hofnung, 1991) . Palestinian Israelis, i.e., Palestinians living in Israel (Ganam, 1997 found that the minority has enjoyed liberal rights but has been deprived in its ability to shape public goods (the republican sphere). Yet, as I have shown in other publications, the minority has also been significantly deprived in its political rights (Barzilai, 1992; Barzilai and Keren, 1997 ; for a detailed analysis, see Kretzmer, 1990;  for a different perspective, see Stendel, 1989 ).
Israel's political culture has been both a reflection of this state law-endorsed deprivation and a source of its generation. The Arab-Palestinian minority has been marginalized during public debates over the country's future, and Arab political parties have not been included in government coalitions. In the Knesset, Zionist parties have tended to estrange the minority, especially during wars and other security crises such as guerrilla attacks. Popular nationalistic, including atavistic, perceptions of the minority as a fifth column have been pronounced during such times; Jews have viewed Israeli-Arab-Palestinians as enemies of the state and allies of the neighboring Arab countries and the Palestinians (Barzilai, 1992; Barzilai and Keren, 1997) Despite being politically and socially oppressed, most minority members have aspired to be more intimately associated with the Jewish majority. For example, in a 1995 public opinion poll it was found that more Arabs than Jews were interested in community or personal Arab-Jewish relations: 90% among Arabs vs. 50% among Jews. 11 The Arab-Palestinian political culture has reflected an ambivalent disposition:
dissent from the state's Jewish characteristics, yet also loyalty (Amara, 1998) . As I analyze below, attitudes toward state law have shown a similar duality.
Analyses of the Jewish majority's attitude toward the Arab-Palestinian minority show that intolerance and animosity have been dominant (Peres and Yuchtman-Yaar, 1998 ).
The minority's deprived economic status, its economic dependence on Jews, land expropriation, and its political underrepresentation have rarely been debated in the national arena (Smooha, 1980 (Smooha, , 1984 Lustick, 1985; Reches, 1989 Reches, , 1993 Cohen, 1990; Benziman and Manzur, 1992; Peled, 1992; Yiftachel, 1993; Lewin-Epstein and Semyonov, 1993; Alhag, 1996; Shamir, 1996; Ganam, 1997; Kaufman, 1997; Kedar, 1998) . The hegemonic Zionist political culture has not regarded the minority's problems as meriting public debate and a civil resolution. In other words, the minority has been systematically segmentalized, framed outside of the major power foci.
In the mid-1980s this reality fostered the rise of the Islamic movement, which has combined an Islamic fundamentalist outlook with Palestinian national aspirations.
The low sociopolitical status of many Israeli-Arab-Palestinians, state-sponsored economic and social oppression, and heightened criticism among the minority of the relevance of the secular Rakach Party's political applto greater public acceptance of religious-messianic outlooks that assert political redemption, as espoused by the Arab Islamic religiosity but also as a community phenomenon. Such community religious attachments have contravened the aspiration of state law to control the evolution of the minority's political life.
IV. Law as a Dispenser in Egalitarian Disguise: The Liberal Regression
In order to be perceived and legitimated as "just" regimes that promote desirable virtues and allocate goods equitably, democracies are politically obligated to actualize the concept of the rule of law. Therefore, the "rule of law" cannot be seen as directly Court legal case that is among the most fascinating yet is often neglected in academic debates.
In September 1993, the Supreme Court published its ruling in a conflict between the municipality of Upper Nazareth (a Jewish city in the Galilee) and Re 'em, an engineering company that built houses in an area that was mainly populated by ArabPalestinians. 21 For obvious commercial r, the company wanted to advertise its housing projects in Arabic. In 1964, however, the municipality had already ruled that all public advertisements published within its jurisdiction must be in Hebrew or primarily in Hebrew, whereas no more than one-third of the advertisement could be in Arabic. Jewish national and Jewish religious programs. In practice, the law has been used for systematic supervision and discrimination against the minority (Alhag, 1996) . In the 
V. Community Images of State Law and Other Identities
Studies of the Arab-Palestinian legal status and dispositions toward the legal setting have presumed a rather fixed identity. My own research verifies several of the main findings of those studies. First, Israeli-Arab-Palestinians have had less confidence in the judiciary than Israeli Jews. Second, the minority has not enjoyed the same level of diffuse legitimacy in the judiciary as the Jewish majority. Third, the minority has felt deprivation (Zureik et al., 1993; Rattner, 1994) . I also share the finding (Zureik et al., 1993) that, if the Jewish state does not change its policy of discrimination toward the minority, there is a real possibility of collective disobedience on its part. I am, however, interested in another dimension of state, law, and community relations. A community's identity is neither fixed nor unidimensional; I argue, instead, that different types of identity of the same community in distinct sociopolitical configurations reveal multifarious interactions between state law and the community.
Moreover, if one considers the matter from a communal perspective, it is clear that communal identities cannot be reduced to religion or customs, and that, inter alia, the state itself contributes to the construction of a community.
The following observations and analysis stem from a survey that I conducted in July 1998 among a representative sample of the Israeli-Arab-Palestinian minority. The questionnaire was based on stories in Arabic told to the respondents, about various events concerning law, politics, and society, from land expropriation to demonstrations to conflicts between Islamic courts and the Supreme Court. Through these personal interviews, conducted in Arabic, I learned more about the ways in which the community perceives and interacts with communal law and state law.
To begin with, Israeli-Arab-Palestinians have tended to feel a sense of collective deprivation, as reflected in Table 1 . As we shall see, this general feeling applies to certain concrete aspects of life.
[ Table 1 about here] When asked about equality or discrimination in a very general way, 49% responded that there is no equality between Jewish and Arab citizens of Israel; 16.6% said that equality exists but only in certain domains. However, a large proportion, 34.4%, responded that such equality does exist.
The same picture emerges when the minority is asked about collective equality or discrimination in circuit court, district court, and the Supreme Court.
[ Table 2 about here] There is a strong sense of collective discrimination: 42.8%, 41.8%, and 40.4%, respectively. Larger percentages, however, responded that the minority has enjoyed equality in the courts: 45.8%, 46.4%, and 47.8%, respectively. Although comparable figures about the Jewish public have shown a much higher level of confidence in the Supreme Court (Barzilai, Yuchtman-Yaar, and Segal, 1994) , the minority has not been alienated from the Jewish/Israeli judiciary. It seems that state law has become part of the community's legal culture, and that it has some sense of equality in the courts, though not in other spheres of life. Table 3 reflects the sense of collective equality or discrimination in several other spheres of life.
[ Table 3 about here] As we saw, when members of the community were asked about their general belief in equality or the procedural capacity to "have a day in court," the sense of collective discrimination was evident, although many members of the minority reported a sense of equality. Similarly, but to a greater degree, when asked about an important aspect of procedural justice, freedom of expression, tgeneral feeling was of deprivation56.4%, although 39.4% felt they were equally treated. Freedom of political expression, of course, not only involves procedures but also substantive democratic rights, concerning which the minority has felt more deprivation than with respect to the purely procedural issue of judicial accessibility.
When members of the minority were asked about property rights and social rights, the picture became significantly grimmer. When asked about equality in the granting of building permits, the destruction of "illegal homes," job opportunities, and land expropriation, the sense of collective deprivation was pronounced: 81.4%, 78.6%, and 83.4%, respectively. Here, in the spheres of property rights and social rights, the minority has a strong sense of discrimination, with only small percentages perceiving the situation conversely12.4%, 20.6%, and 11.8%, respectively.
Overall, one major identity of the community has been grounded in the sense of collective deprivation. This communal mentality stems from a prolonged situation of discrimination. This identity has been constructed by the state, with the community framed in response to the state's prevailing discriminatory policies.
The Arab-Palestinian minority has had strong feelings of attachment to the land.
Although the Jewish state has tended to control the land and to exclude ArabPalestinians from settling it (Shamir, 1996; Kedar, 1998) , the minority has regarded land ownership and building permits as a major component of its public and private life (see Table 3 The less the respondent's sense of equality concerning procedural justice and housing, the more s/he was inclined to disobey state law. Although the statistical correlations were not very strong, the contingencies (variances) of willingness to disobey state law were significantly associated with senses of equality or discrimination regarding housing permits and demolition of illegal buildings (pearson=.23, <.000, N=390), job opportunities (pearson=.12, <.024, N=377), freedom of political expression (pearson=.32, <.000, N=404), circuit court (pearson=.105, <.036, N=400), district court (pearson=.15, <.004, N=364), and Supreme Court (pearson=.13, <.01, N=369).
The systematic segmentation of the minority by state law has not only resulted in a collective identity of deprivation. It has also produced a readiness among almost half of the minority population to clearly assert a willingness to disobey state law and to resist the establishment if agrarian interests are at risk.
State law has ignored and suppressed the minority's rights as an agrarian community, while defining it as a religious one. Religion is, indeed, another strong element of When asked what were the most efficient ways to realize their political aims, the minority members tended to favor parliamentary struggles (62%), appeals to the Supreme Court (60.6%), and legal demonstrations (59.2%). As Table 4 indicates, the minority has tended to perceive the basic rules of the democratic political game as useful for its collective purposes. Yet, as we have seen, there is also a readiness for collective disobedience. Previously, we considered the potential for disobedience under specific conditions of conflict. politicians. Taking into account that illegal violence does not require a mass mobilization in order to wreak serious harm, the trend is again heterogeneous.
VI. Conclusions
It would be superfluous to speak about one Arab or Palestinian community in Israel in the sense of a single identity and coherent legal culture. What this study has analyzed is a diversity of identities within the same community, with each identity framing how the community conceives law. In general, communal opposition to state law increases if the state does not recognize the existence of the community. So long as the state recognizes a communal fabric, the legal setting may enable a formal multiculturalism.
The state has not tended to recognize those identities that contravene Zionist legitimacy by implying alternative types of political regimes.
The realization of the agrarian, Palestinian, and religious identities would indeed have State law has constructed a different sociopolitical frame, one that has imagined Zionism as the only legitimate and modern political vision, and suppressed alternative collective memories, sentiments, and rights. The collision between these contradictory conceptions and practices of politics and law is inevitable unless an unlikely change in the basic concepts takes place.
Communities interact with state law in more than one mode. Law is not only what the state and its organs declare it to be. Law is a dynamic and circular process of interactions among identities, dispositions, actions, and institutions. State law has a very significant effect on our way of life, but its power is confined. The law of the community, whether or not it is recognized by the state, is part of the law of life. To ignore the complex ways in which communities relate to different constraints imposed by the state is to deny our inability to conceptualize law in one fixed, generic formula.
The case of the Israeli-Arab-Palestinians demonstrates that even direct governmental efforts to impose one system of law (state law) on a fixed communal identity constructed by the state (a religious community) are apt to fail. Yet, as this paper shows, the relations between state and communities are not necessarily confrontational. Non ruling communities, primarily minorities are weaker than the state, and they may conceive state law as a means to achieve their aims. The state may regard one identity as desirable for its interests and other identities as harmful. 
